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Builder Chooses Not to List
on MLS for Re-Sale After
Buyer Fails to Close – Is It
Sufficient Mitigation?
In Tribute (Springwater) Limited v. Atif
the question for the Court of Appeal was
whether a new home builder was
unreasonable in using its “inside” sales
team, rather than an agent or MLS listing,
when trying for several months to re-sell a
home, after its deal with the buyers fell
through.
The buyers had signed an agreement to
buy the home for about $1,115,000, with
another $345,000 in upgrades. When they
failed to close in late 2018, the builder
formally terminated the deal soon after.
Rather than immediately list the home on
the Multiple Listing Service (MLS) or
with a real estate agent, the builder opted
to use its own sales team that was
currently selling other homes in the same
development. They managed to sell the
house only about nine months later, at a
price of $985,000. The builder then sued
the buyers for the difference, and obtained
a summary judgment order for $384,000,
including carrying costs.
The buyers conceded they had breached
the agreement and were liable for that
amount. However, they objected to the
added $91,000 in pre-judgment interest
they were also ordered to pay. Most of that
amount had accumulated during the nine
months of effort by the builder’s own sales
team. The buyers complained that the
builder’s sales approach and delay was
unreasonable, and amounted to a failure in
its duty to mitigate.
In defense of its strategy, the builder

provided evidence from is V.P. of Sales
and Marketing, who testified that all the
newly-built homes in the development
were dropping in value at the relevant
time. The decision to internally market this
particular property was aimed at avoiding
a reduction in the value of those other new
homes, and at eliminating the commission
on any sale. An appraiser also gave a
retrospective opinion that the home would
have been worth only about $890,000 at
the relevant point in time.
The Ontario Court of Appeal assessed the
builder’s mitigation efforts. It conceded
that as a general rule, the buyers were not
liable to the builder for those losses it
could have avoided by taking reasonable
steps. However, the onus was on the
buyers show that, in the particular
circumstances, the builder did not make
reasonable efforts to mitigate.
Unfortunately in this case, the buyers
failed to meet that onus. They did not offer
proof that the builder had acted
unreasonably or that the home would have
sold for a higher price if it had been listed
immediately on MLS. They also did not
challenge the builder’s evidence about its
sales strategy or appraisal value. Most
importantly, the buyers failed to raise the
mitigation issue at the earlier summary
judgment hearing. While the Appeal Court
admitted it was “troubled by” the builder’s
decisions around mitigation, it was too late
for the buyers to raise the issue now.
With that said, the builder’s decision not to
list on MLS likely prolonged the eventual
sale, and was relevant to the proper
interest rate used in calculating its prejudgment interest entitlement. This was an
issue validly raised on appeal, as the
builder argued that the motion judge had
wrongly deviated from the pre-judgment
interest rate set in the agreement itself, and
that the correct amount of interest was

$138,000, not the $91,000 awarded.
The Appeal Court disagreed. Even though
the agreement provided for a set interest
rate that accrued on the full purchase price,
the judge possessed inherent discretion to
raise or lower the contractual rate if there
were “special circumstances.” Here, that
threshold was met in view of the builder’s
marketing choices. The judge properly
applied her discretion in deciding to lower
the applicable rate. The Court dismissed
both appeals. See Tribute (Springwater)
Limited v. Atif, 2021 ONCA 463.

Buyers Were Too Late in
Objecting to Environmental
Certificate of Property Use
The facts in Country Wide Homes v. Cui
involved the buyers’ aborted purchase of a
luxury home in a newly-established
neighborhood. They had agreed to pay
about $3,780,000, but then failed to close,
prompting the builder to sue them for its
damages.
In response to that legal claim, the buyers
asserted they were unsophisticated in real
estate, and that the builder’s representative
pressured them. They also argued that they
were prejudiced by a language barrier, and
did not truly review or understand the
agreement they signed.
The court dismissed these excuses out-ofhand, concluding that “none of these
contentions are credible.” The buyers were
not new to the real estate market, as this
was their fourth Ontario property. They
understood English and were presented
with the offer by their own Mandarinspeaking real estate agent, who explained
the offer clause-by-clause. They did not
take advantage of the agreement’s 5-day
‘cooling off’ period and waived the chance
to get independent legal advice.

The buyers’ next line of argument – also
unsuccessful – had to do with the
Environmental Certificate of Property Use
(CPU) issued by the Ministry of the
Environment (MOE), as required under the
provincial Environmental Protection Act.
They claimed that when they signed the
agreement, they were unaware of the
CPU’s existence and significance, and it
was not properly disclosed to them. They
accused the builder of misrepresenting the
quality of the property, especially in
connection with certain environmental
issues such as tainted groundwater that
could limit their use of the land.
After noting the stark similarity to another
recent ruling involving the same builder
(Country Wide Homes Upper Thornhill
Estates Inc. v. Ge, 2020 ONCA 400) the
court rejected the buyers’ excuse for
failing to close. The agreement itself
contained a prominent clause, required by
the MOE that warned about the
groundwater in the subdivision and
advised of the remediation efforts on the
land within the development. Plus, every
page of the agreement also contained a
notice, in all capital letters, advising that
the written agreement was what governed
the parties’ relationship, and that oral
representations were precluded. With the
assistance of their own agent, the buyers
had initialed each of the pages containing
the MOE warning. In these circumstances,
there had been no misrepresentation.
Tellingly, in the months after signing, the
buyers never complained or asked for
more disclosure on environmental issues;
to the contrary they ordered over $160,000
in special changes to construction
(including a custom-made kitchen, an
elevator and a built-in wet bar). They gave
no indication they had concerns that might
prompt them not to close.
The court then turned to assessing the
damages. After the sale failed to close, the
builder tried to re-sell, but the buyers’
built-in specifications made this more
difficult. The early-March 2020 timing
was also inopportune, as it was the start of
the COVID-19 pandemic. The home had
lost considerable value by the time it
eventually sold for $3,100,000 in July of
2020. This was $480,000 less than the
buyers had agreed to pay.
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The builder was awarded $584,000, which
included certain expenses; however the
court declined to award another $280,000
in interest, since the builder provided
neither detailed calculations nor proof it
had paid this amount. See: Country Wide
Homes v. Cui, 2021 ONSC 4724.

Higher
Interest
Rate
Triggered by “Time,” Not
“Default,” Court Confirms
In a recent case, a mortgage lender was
successful in having the Divisional Court
re-confirm its entitlement to an 18%
interest rate on the final month of the
mortgage’s term. This followed the
Court’s conclusion that the lower court
judge had erred in declaring the interest
rate formula unenforceable for being in
breach of s. 8 of the Interest Act.
The lender and borrowers entered into a
commitment and mortgage arrangement
for $3,800,000. It was duly registered
against a commercial property and had a
term of seven months. The stipulated
interest rate was 8.25% per annum for the
first six months, and then 18% per annum
after that, unless the mortgage was
renewed or discharged.
The borrowers supplied seven monthly
cheques for over $26,000 each, but the
second and third cheques bounced. They
paid the interest portion of the payments
for the first three months, but then the next
few months’ worth of cheques were
returned NSF as well.
The lender concluded the borrowers were
in default and promptly issued a notice of
sale. On the expectation that it was now
entitled to 18% interest after the 6-month
mark of the term, the lender prepared its
mortgage discharge statement accordingly.
The borrowers disagreed with the lender’s
calculations and brought a motion before a
judge, under the provisions of the
Mortgages Act, to determine the correct
amount still due under the mortgage,
including the accrued interest. In that
ruling, the judge held the interest rate
arrangements were contrary to s. 8 of the
Interest Act, and declared them
unenforceable.

The lender appealed the motion judge’s
decision to the Divisional Court, arguing
that the judge had misinterpreted the
agreement and had used the wrong
approach to the interest rate calculations
for the final month of the 7-month term.
The Divisional Court agreed; the interest
rate formula was not in breach of s. 8 of
the Interest Act. That provision merely
prohibited an imposed fine, penalty, or
interest rate that has the effect of
increasing the charge on arrears beyond
the interest payable on principal money
not in arrears. That was not the scenario
here: The increased interest rate was not
triggered because the borrowers defaulted
in repaying the principal when it fell due;
rather, the increased rate was triggered by
the passage of time at the end of the sixth
month of the term, in circumstances where
the borrowers did not renew or discharge
the mortgage before the term’s final month
(as they could have). The interest rate
before and after the default was the same –
and thus there was no engagement or
breach of s. 8 of the Act at all.
The court added that this approach aligned
with prior court-approved scenarios of a
similar nature. For example, if a first loan
agreement establishes one rate of interest
that applies for most of the loan’s term,
and then a second, higher rate becomes
effective in the final month of the term,
this is also not considered a breach of s. 8
of the Act. Instead, this kind of
“scheduled” increase (that is not otherwise
tied to the occurrence of a default), is a
legitimate way for lenders to obtain a
higher rate of interest without breaching s.
8, as long as the effect of the provision
does not impose a higher rate on arrears
than on money not in arrears.
The Divisional Court granted the appeal
accordingly and confirmed that the lender
was entitled to 8.25% interest for the first
six months of the mortgage term and 18%
for the seventh month, and thereafter. See:
Alleghe Mortgage Fund Ltd. v. 1988758
Ontario Inc., 2021 ONSC 4887; and 2021
ONSC 5186.
The statements of law and comments contained in
this Newsletter are of a general nature. Prior to
applying the law or comments to any specific
problem, please obtain appropriate legal advice.

